
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Volume XXIX ] June, 19 14 [Number 2 

POLITICAL SCIENCE 
QUARTERLY 



TAXATION FOR A PRIVATE PURPOSE 

THERE is a firmly established maxim of American con- 
stitutional law which asserts that taxes may not be levied 
by public authority for a private purpose. Since the 
enunciation of this principle by the Supreme Court of the 
United States in the well-known case of the Loan Association 
v. Topeka, 1 the impression has gone abroad that the right to be 
protected against the obligation to pay taxes levied for a private 
purpose is a right guaranteed by the federal Constitution, under 
the clause of the Fourteenth Amendment which prohibits the 
states from depriving a person of property without due process 
of law. 2 A careful scrutiny of the utterances of that court do 
not, however, justify any such conclusion. The Loan Associa- 
tion case, as well as the subsequent cases in which the doctrine 
of that case was reaffirmed, 3 came under the jurisdiction of the 
federal courts by reason of a diversity of citizenship in the 
parties to the suit. In not one of these cases was a federal 
question involved, and in not one of them was it intimated that 
this rule of law rested upon the general prohibitions of the 
Fourteenth Amendment. As late as 1904. Mr. Justice Holmes 
declared that nothing was decided by these cases except that 
" the constitutions of certain states did not authorize the taking 
of private property for private use." 4 

1 20 Wall. 655 (1874). 

'McGehee, Due Process of Law, p. 228; Willoughby, Constitutional Law of 
the United States, p. 585. 

8 Parkersburg v. Brown, 106 U. S., 487 (18831; Cole v. La Grange, 113 U. S. 
1 (1884). 

* " I am not aware of any limitations in the Constitution of the United States upon 

185 
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The doctrine that private property cannot be taken for private 

a state's power to condemn lands within its borders, except the requirement as to 
compensation. All that was decided in Loan Association v. Topeka, 20 Wall. 6<!5, 
and Cole v. La Grange, 113 U. S. 1, was that the constitutions of certain states did 
not authorize the taking of private property for a private use. But if those decisions 
had been rested on the Fourteenth Amendment, which they were not, and in my 
opinion could not have been, I do not perceive that they have any bearing upon what 
I have said or upon the case at bar." Dissenting opinion of Holmes, J., with whom 
concurred Fuller, C. J., and Brewer and Peckham, J.J., in Traction Company v. 
Mining Company, 196 U. S. 239. In the majority opinion in this case it was not 
asserted that these earlier decisions had rested upon the Fourteenth Amendment; 
indeed, they seem to have been mentioned simply by way of a general introduction, 
having very obviously no bearing upon the issue of the case before the court. 

See also, as bearing upon the interpretation put by the court itself upon the doc- 
trine of the Loan Association case, the opinion of Mr. Justice Miller in Davidson v. 
New Orleans, 96 U. S. 97 (1877), where he declares that the taking of private 
property for public use without just compensation " may possibly violate some of 
those principles of general constitutional law, of which we could take jurisdiction if 
we were sitting in review of a circuit court of the United States, as we were in Loan 
Association v. Topeka." The dictum here expressed to the'effect that just compen- 
sation in the exercise of the power of eminent domain is not required under the 
federal guarantee of due process of law was subsequently silently ignored by the 
court, and the principle was established that due process necessitates just compensa- 
tion. Chicago, Burlington and Quincy Railroad Company v. Chicago, 166 U. S. 
226 (1896). But the assertion that the doctrine of the Loan Association case rests 
upon the constitutions of the states and not upon that of the nation has never been 
repudiated. The nearest approach to such repudiation was the citation of the Loan 
Association case, among other cases, in support of a declaration made in the Mis- 
souri Pacific Railway Company v. Nebraska, 164 U. S. 403 (1896), to the effect 
that "the taking by a state of private property of one person or corporation, without 
the owner's consent, for the private use of another, is not due process of law, and 
is a violation of the Fourteenth Amendment." But the legislation under review in 
this latter case was not an exercise of the taxing power of the state; it approximated 
much more closely an exercise of the power of eminent domain; and it has been 
settled, as already indicated, that, in the exercise of the power of eminent domain, 
due process of law requires not only compensation but also that the property shall 
be taken for a public use. There is certainly some difference between the taking of 
land from A and vesting title to the same in B, and the taking of money from A, B, 
C, and D, in the form of taxes and giving the same to E in the form of a gift, 
although it may be admitted that the difference is in final analysis not very great. 
At any rate, the Supreme Court has declared (in the Missouri Pacific Railway case) 
that the former act is prohibited by the guarantee of due process of law, but it has 
not yet declared that the latter act is likewise comprehended in the federal prohibition. 

Professor Corwin has declared that the reason why the Loan Association decision 
was not rested upon the Fourteenth Amendment was that, since the federal jurisdic- 
tion extended by reason of diversity of citizenship, there was no necessity for the 
assertion of a federal question and the establishment of a federal principle. "The 
Supreme Court and the Fourteenth Amendment," in Michigan Law Review, vol. 
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use in the exercise of the power of eminent domain was laid 
down by the courts early in the nineteenth century. In most 
cases the argument in its ultimate crystalization was that the 
constitutional prohibition against the taking of private property 
for public use without just compensation operated by necessary 
implication to inhibit the taking of private property for private 
use with or without compensation. 1 It remained for the 

vii, p. 655. The majority of the court has never had occasion to prove or disprove 
this assertion, but the opinion of four justices, uttered as above indicated in the 
Tiaction Company case thirty years after the decision of the Loan Association case, 
would seem to indicate the contrary. 

1 It is not to be inferred that the courts reached this conclusion with respect to the 
constitutional basis of the doctrine immediately and without circumlocution. The 
evolution of the doctrine in the courts of New York is, for example, highly instructive 
on this point. It seems to have been announced in that state first in the case of 
Gardner v. Newburgh, 2 Johns. Ch. 162 (1816), where Chancellor Kent promul- 
gated the doctrine apparently on " general principles; " for at that time there was in 
the state constitution no specific provision in respect to the power of eminent domain. 
In applying the doctrine, however, the learned jurist did not go so far as to declare 
void the law in question ; he simply read into it something which he held to have 
been " unintentionally" omitted. The New York constitution of 1821 contained a 
clause requiring compensation for property taken for public use. The significance 
of the implication of this clause, however, was not immediately grasped; for in 
1831, in upholding the authority of the legislature to clothe a railway corporation 
with the power of eminent domain, it was declared that "to transfer the property 
from one individual to another, where there could be no pretence of benefit to the 
public by such exchange," would impair the obligation of contract (Beekman v. Sar- 
atoga and Schenectady Railroad Company, 3 Paige 45). Three years later a statute 
which gave to the city of New York the power to condemn property in excess of the 
amount actually needed for public use was declared invalid on the ground that "the 
constitution, by authorizing the appropriation of private property to public use, im- 
pliedly declares, that for any other use, private property shall not be taken from one 
and applied to the use' of another. It is a violation of natural right, and if not in 
violation of the letter of the constitution, it is of its spirit, and cannot be supported." 
In the Matter of Albany Street, II Wend. 149 (1834). In this decision the court 
seemed to have found a fairly definite constitutional basis for the doctrine; but the 
next year it was declared in another court, in upholding the authority of the legisla- 
ture to confer the power of eminent domain upon a railway corporation, that if this 
were not a public use it would be " an infringement of the spirit of the constitution; 
and, therefore, not within the general powers delegated by the people to the legisla- 
ture." Varick v. Smith, 5 Paige 137 (1835). Two years later a similar enact- 
ment was sustained on the doctrine of the Beekman and the Varick cases, reference 
being made only to the "spirit of the constitution." Bloodgood v. Mohawk and 
Hudson Railroad Company, 18 Wend. 2 (1837). In 1839, however, the court once 
more sought a definite constitutional basis for the doctrine, reaffirming the Albany 
Street case, and declaring that a statute which gave to New York city the power to 
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Supreme Court of the United States in comparatively recent 
times to transform this well-established principle of state con- 
stitutional law into one of the federal guarantees comprised in 
that due process of law which the Fourteenth Amendment 
secures to all persons against adverse state action. 1 

But the doctrine that private property cannot be taken for 
private use in the exercise of the power of taxation seems to 
have been put forward at a much later date than the first 
appearance of the doctrine with respect to the power of emi- 
nent domain. It is significant, for example, that when in 1837 
the supreme court of Virginia was asked to declare void an act 
of the legislature empowering the city of Richmond, upon an 
affirmative vote of the people, to levy taxes for the purpose of 
investing heavily in the stock of a canal corporation, this doc- 
trine was scarcely referred to with definiteness at all." It is 
true that the court was requested to invalidate the act on the 
ground that it violated the first two articles of the bill of rights 
— articles which set forth in the customary general terms the 
inherent right of all men to " the enjoyment of life and liberty, 
with the means of acquiring and possessing property " and the 
doctrine that the people are the source of all power. But the 
opinion of the majority, speaking through Judge Tucker, did 
not advert to a constitutional principle of any kind. In a vig- 
orous dissent Judge Brook declared that such legislation 

would violate the sixth article of the bill of rights, by taking private 

close certain streets and vested the title of the discontinued portions in fee in the 
city instead of the abutting property owners was void on the express ground that it 
violated that provision of the constitution which declared no person should be de- 
prived of property without due process of law, nor private property be taken for 
public use without just compensation. From that time on the doctrine has been laid 
upon this specific implication of the constitution. 

See also the early Tennessee case of Harding v. Goodlett, 3 Yerger 41 (1832), 
where the doctrine is rested upon a similar specific clause of the bill of rights (sec. 
21). But see also Reynolds v. Reynolds, 15 Conn. 83, where as late as 1842, the 
court wholly upon technical grounds skilfully avoided determining whether a statute 
authorizing the laying out of a "private way" for one person across the lands of 
another, would be a taking of property for a private use. 

'Chicago, Burlington and Quincy Railroad Company v. Chicago, 166 U. S. 226 
(1896). 

2 Goddin v. Crump, 8 Leigh (Va.) 120 (1837). 
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property for public purposes without compensation. It would violate 
natural justice , and be in conflict with the theory and the principles of 
the constitution. It would violate the fifteenth article of the bill of 
rights, which declares that no free government or the blessings of liberty 
can be preserved to any people, but by a firm adherence to justice, 
moderation and temperance, and by frequent recurrence to funda- 
mental principles. 

It is obvious, however, that the eminent judge was here groping 
almost blindly for some constitutional provision that would 
enable him to throw out of court an act the wisdom and policy 
of which he warmly disapproved. There was certainly no clear 
conception in his mind of a basic constitutional principle which 
affirmed that the power of taxation could be exercised only for 
a public purpose ; and, indeed, his whole argument seemed to 
be founded rather upon the notion that the state legislature 
could not authorize a tax to be levied by a single municipal 
corporation for a general state purpose. 

As a matter of fact, the first appearance of the doctrine of 
no taxation for a private purpose was probably in connection 
with the attacks which were made upon those innumerable 
statutes of the fifth, sixth and seventh decades of the nineteenth 
century which conferred upon local public corporations the 
authority to issue bonds, and in consequence to impose taxes, 
for the purpose of subscribing to the stock of, or making dona- 
tions to, railway corporations. The earliest of the cases involv- 
ing the validity of such a statute came before the courts in 
1848; and while the practical significance of the legislation in 
question has long since become wholly a matter of historical 
interest, the evolution of the principle of law that was involved 
is a matter not only of interest but also of some practical im- 
portance in the present day. It would seem, therefore, that a 
brief review of that evolution may not be inappropriate. 

The well-known case of Sharpless v. The Mayor of Philadel- 
phia * was one of the earliest cases in which the validity of a 
subscription to railway stock was drawn into question. 2 So far 

>2i Penn. St. 147 (1853). 

'•"The case of Nicol v. The Mayor of Nashville, 9 Humph. (Tenn.) 252, involving 
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also as the decision of the case was concerned, sustaining as it 
did the constitutionality of such permissive legislation, it be- 
came a leading case for innumerable decisions in many juris- 
dictions. The legislation was attacked in the Sharpless case on 
the ground that this was a taking of private property for private 
use. Said Chief Justice Black, in one of the three opinions 
that were handed down by the members of the court : 

If this be so, it is palpably unconstitutional. Perhaps there is noth- 
ing in the books which shows the tenacity with which this court has 
adhered to the letter of the constitution in determining the extent of 
legislative power, more plainly than the doubt which was once enter- 
tained (10 Watts 63) whether the want of an express inhibition did 
not permit the Assembly to take one man's property and give it to 
another. The constitution does prohibit it. It is not within the gen- 
eral grant of legislative power. It would be a gross usurpation of 
judicial authority, and would violate the very words of Section XI, 
Art. IX. 

The section of bill of rights here referred to by the learned 
judge guaranteed that every man "for an injury done him in 
his lands, goods, person, or reputation, shall have remedy by 
due course of law." His entirely reasonable interpretation was, 
like that of the federal Supreme Court at a later date, 1 that 
under due course (or process) of law the title to A's property 
could not be vested in B by any public act save the judgment 
of a court. But he went on to declare that the taking of prop- 
erty under the taxing power was a thing wholly apart from this. 
In other words, his conclusion was practically that the levying 
and collecting of taxes was not a " taking" of property; he did 

a similar question, was decided in 1848. In this case, however, the doctrine of no 
taxation for a private purpose was not raised. The constitution declared that the 
General Assembly should have power to authorize the several counties and towns of 
the state to impose taxes " for county and corporate purposes; " and the court was 
asked to declare that a tax for the purchase of railway stock was not a " corporate 
purpose." The court declared that " the legislature most clearly has no power to 
delegate to a county or corporate town the power of levying taxes for any other than 
county or corporate purposes;" but in the opinion of the court the levy in question 
was for a corporate purpose. 

■Missouri Pacific Railway Company v. Nebraska, 164 U. S. 403 (1896). 
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not, therefore, discuss the question whether taxes could or 
could not be imposed for a private purpose. 

In the Iowa case of Dubuque County v. The Dubuque and 
Pacific Railroad Company, * decided in the same year as the 
Sharpless case, a similar law was attacked upon similar grounds ; 
but the court summarily dismissed the allegation, which was 
discussed at length in the dissent, with the declaration that 
" the constitution does not make the slightest allusion to any 
such restriction." 

The question of the validity of legislation of this character 
in aid of railways first arose in New York in the case of Clark 
v. Rochester, 2 decided in the next highest court of the state 
(the supreme court) in 1856. In an elaborate opinion Judge 
Allen held that there were only two ways to take property, ex- 
cept by due process of law — one by the power of eminent 
domain, and the other by the power of taxation ; that this was 
" not an attempt to take property by due process of law," for 
that " imports a suit instituted and conducted according to the 
present forms " ; 3 and that it was certainly not an exercise of 
the power of eminent domain but of taxation. He did not 
assert the general doctrine that the legislature cannot authorize 
the imposition of a tax for a private purpose, but he held, by a 
construction that was certainly overstrained, that the legislature 
was expressly forbidden to grant the power which the act as- 
sumed to confer, by reason of a specific provision of the con- 
stitution 4 which enjoined the legislature to restrict the financial 
powers of municipal corporations so as to prevent abuses. 
He said : 

In the duty enjoined to restrict the power of the municipal legisla- 
tures to tax the property, or loan the credit of cities and villages, there 
is, by a very plain and necessary implication, an absolute prohibition to 
enlarge their powers. A discretion is vested in the legislature as to the 
restriction, but none whatever in regard to the granting of new and 
enlarged powers in respect to taxation and the creation of debts. 

1 4 Greene 1 (1853). '13 How. Pr. 204 (1856). 

s Note the narrow construction here given to this now elastic phrase. 
4 Constitution of 1846, art. viii., sec. 9. 
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And he added that " without this effect, the provision is but 
an expression of opinion, a recommendation to the legislature " 
— which, of course, it was, and was intended to be. 

On appeal to the appellate division of the supreme court the 
decision of the Clark case was reversed; J and in 1858, when 
the question as to the validity of a similar law was for the first 
time before the highest court of the state (the court of appeals) 
in the case of the Bank of Rome v. The Village of Rome, 2 that 
court not only ignored the somewhat attenuated argument for 
invalidity advanced in the Clark case, but likewise exhibited an 
extreme delicacy — not to say timidity — in even discussing the 
proposal that the legislature could not authorize a municipal 
corporation to levy tax for a private purpose. The opinion re- 
cited in part : 

The constitution does not limit the power of the legislature in terms , 
and if any limit is to be found by judicial investigation, the inquiries of 
a court must be directed to the general consideration of what, in their 
judgment, is wise and expedient. That this is a line of inquiry which 
courts cannot pursue, in determining upon the validity of a law, was 
maintained in Wynehamer v. The People (3 Kern. 378). Even if a 
court could properly enter upon this inquiry, no judge would, I think, 
venture to state a more restrictive rule, than that the powers conferred 
on a municipal corporation must relate to the public interests of the 
territory , or body of persons within its limits. 

Pursuing this line of inquiry, which the learned judge ad- 
mittedly regarded as of doubtful propriety, he reached the con- 
clusion that the business of a railroad is a public business and 
that a subscription to the stock of a corporation engaged in 
such a business was an appropriation of money acquired by 
taxation for a public purpose. 

It would be a pursuit of no material profit to follow the paths 
of judicial eloquence through the numerous cases that arose out 
of legislation authorizing municipal corporations to grant aid to 

1 24 Barbour 446 (1857). See also Grants. Courter, ibid. 232, and Benson v. 
Albany, ibid. 248, both cases overruling Clark v. Rochester as decided in the lower 
court. 

J l8N. Y. 38 (1858). 
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railways — cases so numerous that by 1872 the Supreme Court 
of the United State declared the validity of such legislation to 
have been sustained by the highest courts of the state " in nearly 
a hundred decisions". ' Enough has been said to indicate the 
manner in which the courts were first called upon to declare 
the doctrine that the power of taxation can be exercised only 
where the purpose is public. In these railway-aid cases the courts 
gradually drifted into a discussion of the public character of the 
railway business — a proposition which could be sustained with- 
out much difficulty. And in every such discussion there was an 
obvious, though often merely tacit, admission that somewhere 
in the law of our constitutions lay the principle that the power 
of taxation could not be exercised for a private purpose. 

The vagueness of the basis of this principle was perhaps no- 
where more eloquently voiced than in the almost astounding 
utterance of Mr. Justice Strong of the United States Supreme 
Court in the case of Olcott v. The Supervisors. * The case 
came up from a United States circuit court on review, federal 
jurisdiction having extended by reason of diversity of citizen- 
ship. A law of Wisconsin, authorizing any county, on an affirm- 
ative vote of the people, to make a donation to a railway, had 
been declared void by the supreme court of that state on the 
ground that while the legislature might authorize a subscription 
to the stock of the railway company, it might not authorize an 
out-and-out donation. 3 The Supreme Court was asked to fol- 
low the ruling of the state supreme court on this interpretation 
of the state constitution. In refusing to do so, Mr. Justice Strong 
declared : 

That Whiting v. Fond du Lac County was not a determination of 
any question of local law, is manifest. It was not claimed to have 
been that. . . . The meaning of no provisions of the state constitution 
was considered or declared. What was considered was the uses for which 
taxation generally, taxation by any government, might be authorized , and 

1 Railroad Company v. County of Otoe, 16 Wall. 667 (1872). In this estimate, 
however, Judge Strong included cases upholding the validity of statutes authorizing 
aid in the construction of turnpikes and canals also. 

» 16 Wall. 678 (1872). : ' Infra, p. 203, n. 4. 
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particularly whether the construction and maintenance of a railroad , 
owned by a corporation, is a matter of public concern. It is asserted 
(what nobody doubts), that the taxing power of a state extends no 
farther than to raise money for a public use , as distinguished from pri- 
vate. . . . Now, whether a use is public or private is not a question 
of constitutional construction. It is a question of general law. It has 
as much reference to the constitution of any other state as it has to 
the State of Wisconsin. Its solution must be sought not in the de- 
cisions of any single state tribunal, but in general principles common to 
all courts. The nature of taxation, what uses are public and private, 
and the extent of unrestricted legislative power , are matters which , like 
questions of commercial law, no state court can conclusively determine 
for us. This consideration alone satisfies our minds that Whiting v. 
Fond du Lac County furnishes no rule which should control our judg- 
ment, though the case is undoubtedly entitled to great respect. 

This is strange doctrine indeed. One may agree with the 
learned justice that the question of what is public and what is 
private is not a question of constitutional construction. It is a 
question of fact or opinion rather than a question of any law, 
general or otherwise. But the reason, if not indeed the excuse, 
for any judicial determination of this question, where a law is 
sought to be invalidated or sustained, must lie in some constitu- 
tional prohibition, state or national, real or imaginary. It is 
surely a new doctrine that " the extent of unrestricted legislative 
power" is a matter of general law, like commercial law, de- 
pendent upon the construction of neither state or national con- 
stitution, and that a statute may be declared void or upheld 
according as it violates or conforms to the principles of this 
" general law." To brush aside the main point at issue with 
the cavalier assertion that " nobody doubts " that the taxing 
power cannot be exercised for a private purpose is merely to 
beg the question. If nobody doubts this, it is certainly not be- 
cause the courts have eliminated doubt by explaining or clari- 
fying the constitutional foundation upon which the principle 
rests. To such unreasonable lengths as this did the courts 
allow themselves to drift in sustaining the railway-aid legislation 
that flourished in the middle of the century — sustaining such 
legislation over against a constitutional inhibition which, if it 
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rested upon anything, was founded upon nothing more sub- 
stantial than " general principles " or the " spirit of the consti- 
tution " or the yet unphrased " rule of reason." * 

Another class of cases in which the principle of no taxation 
for a private purpose was invoked arose while the courts were 
still occupied with the railway-aid cases above referred to. 
These were the cases involving the authority of the legislature 
to confer upon municipal corporations power to grant military 
bounties to those who enlisted in the United States army as a 
part of the quota of their respective towns, cities and villages. 
Reference to opinions expressed in one or two of these cases 
will suffice to show that the public character of a tax levied for 
this purpose was discussed by the courts, as in the railway cases, 
without any effort to explain why it was constitutionally obliga- 
tory that the purpose of the tax should of necessity be public. 
Thus in the case of Speer v. The School Directors, 2 the court 
was content to dwell upon the public character of appropria- 
tions for military bounties and to conclude that " the purpose 
being clearly municipal, because of its public nature, and there- 
fore within the authority to tax, the power to borrow was an- 
cillary." Again in Booth v . Woodbury, 3 after discoursing at 

1 Among the other cases involving the validity of legislation of this character in 
which the courts expressly or impliedly admitted that taxation for a private purpose 
was invalid, but in which no constitutional basis for the doctrine was put forward, may 
be mentioned: Railroad Company v. County of Otoe, 16 Wall. 667 (1872); United 
States v. Railroad Company, 17 Wall. 322 (1872); Perry v. Keene, 56 N. H. 514 
(1876); People v. Batchellor, 53 N. Y. 128 (1873); Duanesburgh v. Jenkins, 57 
N. Y. 177 (1874). In this latter case, however, the court comes very near to assert- 
ing that no such principle exists, for after a review of previous cases the conclusion 
is made that " the substantial grounds of these decisions were, that the legislative 
power of the state was limited only by the restraints expressed in the constitution, and 
that none of these restraints were infringed by the legislation in question." See also 
Williams v. Duanesburgh, 66 N. Y. 129 (1876); Horton v. Thompson, 71 N. Y. 
513 (1878); Whiting v. Sheboygan and Fond du Lac Railroad Company, 25 Wis. 
167 (1870); State v. Wapello County, 13 la. 388 (1862). In the case last cited, as 
in later cases in this jurisdiction in which this decision was reaffirmed, the right not 
to be taxed for a private purpose was held to be one of those rights included in the 
saving clause of the bill of rights to the effect that " the enumeration of rights shall 
not be construed to impair or deny others retained by the people." See also McClure 
v. Owen, 26 la. 243 (1868) and Hanson -v. Vernon, 27 la. 28 (1869). 

2 50 Penn. St. 150 (1865). '32 Conn. 118 (1864). 
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length upon the public benefits accruing from such expenditure, 
the court declared : 

The clause [of the state constitution] relied upon by the petitioners 
is that which inhibits the *' taking of private property for public use 
without just compensation." But it is clear that the law in question 
was not passed in contravention of that clause of the constitution. The 
voters of the town did not contemplate the taking of any property within 
the meaning of that clause. . . . Exacting money by taxation and 
taking private property for public use , are different things. . . . The 
clause referred to has no bearing on the case. 

Here the court merely gave voice to the very obvious distinc- 
tion between the power of eminent domain and the power of 
taxation, 1 but the opinion nowhere refers to any constitutional 
provision which requires that the power of taxation shall be 
exercised only for a public purpose. That the court had any 
such principle of constitutional law in mind can only be inferred 
from the fact that the elaborate discussion of the public purpose 
of the law would otherwise manifestly have been superfluous. 
Again, in Massachusetts the power of the legislature to authorize 
municipal corporations to grant military bounties was sustained 
in several cases ; but in this state, because of an unusual provi- 
sion of the constitution, the court was doubtless fully justified 
in making inquiry in respect to the public purpose of the tax in 
question. The constitution, in connection with the grant of 
legislative power to the General Court, expressly authorized the 
legislature " to impose and levy proportional and reasonable 
assessments, rates and taxes . . .for the public service, in the 
necessary defence and support of the government." Here was 
a clause which would obviously enable the court to assert with- 
out undue violence to logical construction that the legislature 
was forbidden by reasonable implication from imposing a tax 
for other than a strictly public purpose. And in the case of 
Lowell v. Oliver, 2 in which the public character of a tax for 
military aid by municipal corporations was held to be clearly 
within both the letter and the spirit of the constitution, this was 
precisely the interpretation which the court put upon this pro- 

1 Infra, p. 198. a 8 Allen (90 Mass.) 247 (1864). 
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vision of the constitution. But a year later, in the case of 
Freeland v. Hastings, 1 in which it was declared that a tax levied 
for the reimbursement of persons who had voluntarily contribu- 
ted to a fund for the purpose of procuring volunteers was valid, 
but that a tax levied for the reimbursement of persons who had 
procured substitutes for themselves by the payment of money 
was invalid, it is noteworthy that the court did not specifically 
refer to the clause of the constitution in question. On the con- 
trary, a general declaration was made to the effect that a " statute 
designed to accomplish such purposes would be against common 
right, and would transcend the authority conferred on the 
legislature by the constitution." If the court had in mind the 
specific provision of the constitution in respect to the imposition 
of taxes, the opinion expressed failed to disclose this fact. 

These few citations afford ample illustrations of the manner 
in which the courts, in these military bounty cases, proceeded 
without hesitation or explanation upon the general assumption 
that the principle of no taxation for a private purpose was an 
established principle of our constitutional law. Since the advent 
of the railway-aid and military-bounty cases, and especially since 
the year 1870, this principle has been expressly or impliedly 
avowed, as will be noted a little later, in a number of cases in- 
volving the validity of other kinds of legislation. In most of 
these cases the courts have been content to assert that the prin- 
ciple is " universally recognized " or that it is " well-established." 
Upon what constitutional basis it rests, they have signally omit- 
ted to declare. 

In a few cases, however, some pretence of an implied consti- 
tutional basis has been sought. Thus there is occasional evi- 
dence that some of the courts have completely confounded the 
rules of law governing the exercise of the power of eminent 
domain with those governing the exercise of the power of taxa- 
tion. This is especially true of the supreme court of Maine. 
In 1872 an act of the legislature authorizing a town to make a 
loan of $10,000 to a lumber company was declared void by that 
court upon the express ground that " the constitutional pro- 

1 10 Allen (92 Mass.) 570(1865). 
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vision that ' private property shall not be taken for public use 
without just compensation, nor unless the public exigencies re- 
quire it,' by necessary implication prohibits the taking of 
private property for private purposes by legislative action." * 
Practically identical with this is the argument of the United 
States Supreme Court in Cole v. La Grange : 3 

It is true that this article regards the right of eminent domain and 
not the power of taxation ; for the taking of property by taxation 
requires no other compensation than the taxpayer receives in being pro- 
tected by the government to the support of which he contributes. But, 
so far as respects the use, the taking of private property by taxation is 
subject to the same limit as the taking by the right of eminent domain. 

Just why the taxing power " so far as respects the use " 
should be subject to a limitation that is expressed in a clause of 
the constitution having no relation to the taxing power, the 
court does not declare. Indeed it seems almost unnecessary to 
point out the utter sophistication of this course of reasoning. 
The eminent-domain clause prohibits the taking of property 
"without just compensation." This phrase in itself, as more 
than one court has demonstrated, 3 is sufficient to indicate that 
the clause has no reference whatever to the power of taxation. 

Again it has been declared that taxation for a private pur- 

1 Aliens. Jay, 60 Me. 124 (1872). A year before the court rendered this de- 
cision it had been asked (under the constitutional obligation imposed upon the 
supreme court in that state to furnish the legislature upon request with its opinion 
concerning the constitutionality of proposed or projected legislation) whether the 
legislature might authorize incorporated towns by gift of money to assist individuals 
or corporations to establish or carry on manufacturing of various kinds. Although 
three of the six judges were somewhat guarded in the expression of their opinions on 
so general a question, they all united in asserting that the legislature had no such 
power; and in the course of the main opinion written, in addition to a good deal of 
argument of a very general character, the applicability of the eminent domain clause 
of the constitution was discussed at some length. Opinions of the Justices, 58 Me. 
590 (1871). 

* 113 U. S. 1 (1884). See also the Opinion of the Justices in re municipal fuel 
plants, 182 Mass. 605 (1903). 

'Clark v. City of Rochester, supra; Sharpless v. Mayor, supra ; Booths. Wood- 
bury, supra; Thomas v. Leland, 24 Wend. (N. Y.) 65 (1840); Town of Guilford 
v. Supervisors of Chenango County, 13 N. Y. 143 (1855); Darlington v. Mayor, 
31 N. Y. 164 (1865). 
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pose would not be legislation and therefore would not be among 
the powers conferred upon the legislature in the general consti- 
tutional grant of legislative power. 1 But this is merely to open 
the way for the courts to declare void any act of legislation 
that they deem to be inexpedient or contrary to sound public 
policy, on the ground that the grant of legislative power does 
not include the power to enact the law in question. In other 
words, it is to substitute the opinion of judges for the written 
words of the constitution. It is to allow judicial officers to write 
into the constitution whatever prohibitions upon legislative power 
they may hold to be salutary and wise. It is to permit the 
judicial branch of the government rather than the legislative, 
whom the great Marshall effectually interdicted from such sacri- 
lege, to transform the constitution into a " solemn mockery of 
words." 

Indeed, a careful reading of the numerous cases in which 
this doctrine has been announced impels the conclusion that 
none of them have progressed very far in the direction of find- 
ing constitutional basis for the doctrine either in express pro- 
vision or reasonable implication. In fact, in one state at least 
— New York — there existed in the constitution at the very time 
when the doctrine was receiving judicial sanction an express 
recognition of the authority of the legislature to impose a tax 
for a private purpose by a two-thirds vote. 2 

1 " No such authority passed to the assembly by any grant of legislative power." 
Opinions of the Justices, 58 Me. 590 (1871). " This is beyond the province of legis- 
lation." People v. Batchellor, 53 N. Y. 128 ( 1873). Practically identical with this 
is the argument used in State v. Wapello, 13 la. 388 (1862), where it was held that 
the right not to be taxed for a private purpose was among the " unenumerated " 
rights mentioned in the constitution. 

2 " The assent of two-thirds of the members elected to each branch of the legisla- 
ture shall be requisite to every bill appropriating the public moneys or property for local 
or private purposes." Constitution of 1846, art. i, sec. 9. In the case of Weismer 
v. The Village of Douglas, 64 N. Y. 91 (1876), where an act authorizing the village 
to issue bonds for the purchase of stock in a lumbering company was held invalid, 
the attention of the court was directed to this provision of the constitution recogniz- 
ing the right of taxation for a private purpose ; but the court in effect gave the curi- 
ously strained answer that this (1) did not indicate the authority of the legislature to 
delegate such power to a municipal corporation, (2) nor the authority to tax for a 
private purpose and immediately turn over the proceeds of such tax, (3) nor the 
power to impose a tax to replace moneys appropriated from the treasury for a private 
purpose. 
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In spite of all this, it can assuredly be said that the doctrine 
is firmly established in our law. The point is that it is estab- 
lished as a general doctrine, not upon the basis of the due-pro- 
cess-of-law clause or any other clause of federal or state consti- 
tutions, but upon an extra-constitutional basis. * It rests where 
Mr. Justice Miller put it in the Loan Association case when 
he declared that " there are limitations on such [legislative] 
power which grow out of the essential nature of all free govern- 
ments, implied reservations of individual rights, without which 
the social compact could not exist, and which are respected by 
all governments entitled to the name. " * It rests where Chief 
Judge Dixon of the Wisconsin supreme court put it when he 
declared that " such a power would be obviously incompatible 
with the genius and institutions of a free people ; and the prac- 
tice of all liberal governments, as well as all judicial authority, 
is against it." 3 It rests where the New York court of appeals 
put it when the view was expressed that " on general principles, it 
[the power of taxation] is subject to at least one limitation ; " 4 
or where Judge Mclver of the South Carolina court put it when 
he said that " it seems to be generally conceded . . . that a law 
authorizing taxation for any other than a public purpose is void." 5 
It may be that this principle might have been included under 
the requirement of due process of law with quite as liberal show 
of reason as certain other principles to which that guarantee has 
given rise ; but the fact remains, as the law now stands, that it 
has not been so included, and that it is not a principle of the 
federal Constitution at all. It stands, in truth, as perhaps the 
sole example of a fundamental and far-reaching " constitutional " 

1 The disastrous consequences of rruch of the legislation extending public aid to 
railway corporations led to the adoption in several states of constitutional provisions 
which apparently included among other things the principle of no taxation for a 
private purpose. But these specific provisions have no especial bearing upon our 
discussion here, which is concerned wholly with the doctrine as a general doctrine of 
our constitutional law. 

2 Loan Association v. Topeka, 20 Wall. 655 (1874). 

3 Curtis v. Whipple, 24 Wis. 350 (1869). 

4 Bush v. Board of Supervisors, 159 N. Y. 212 (1899). 
5 Feldman & Co. v. Charleston, 23 S. C. 57 (1884). 
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doctrine founded not even upon implication from some elastic 
clause of federal or state constitutions but upon nothing more 
concrete and definitive than " general principles. " 

Most of the cases in which the doctrine of no taxation for a 
private purpose has been promulgated have arisen out of leg- 
islation authorizing or compelling municipal corporations to incur 
debts, and in consequence to impose taxes, for purposes the 
public character of which was drawn into question. The doc- 
trine has therefore from its inception, had special relation to 
the legal capacity of cities. In view of the fact that the field of 
municipal activity is gradually but steadily expanding, while pro- 
posals are constantly being made for changes in certain of those 
policies and practices of municipal governments which would 
not be tolerated by private corporate organizations, the city has 
already felt and will doubtless feel more heavily in the years 
ahead the cramping and restricting force of anything like a 
a rigid application of this rule of law. It is not proposed to 
enter here upon a discussion of this latter point, involving, as it 
does, many serious considerations. It is sufficient to mention 
the fact — in order to give the point concreteness — that in some 
states already pensions for civil employees of municipal corpor- 
ations have been prohibited on the ground that they are in vio- 
lation of this principle ; * while the question of the authority of 
the legislature to confer upon cities the power (which has been 
exercised in many cities abroad with remarkable success) to 
condemn property in excess of what is needed for a specific 
public improvement has already been presented to the courts 
in a few cases and will doubtless arise frequently within the next 
few years. 2 Nor is it intended, either by the citation of these 

1 Infra, p. 210. 

2 The grant of such a power was declared to be in violation of the constitution in 
the early New York case of In the Matter of Albany Street. Supra, p. 187, ni. In 
1913 an amendment to the constitution giving authority to the legislature to confer 
such power upon municipal corporations was ratified at the polls. Somewhat similar 
amendmenls were made to the constitution of Massachusetts in 191 1 and Ohio in 
1912. An amendment expressly declaring that adjoining property taken in excess of 
direct public needs "shall be deemed to be taken for public use " will be voted on 
in Wisconsin in November, 1914. Statutes have been enacted in a few states con- 
ferring the power of excess condemnation without express constitutional sanction. 
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specific instances of existing restrictions upon municipal cor- 
porations, or by what has been said in respect to the shadowy 
foundation upon which the doctrine of no taxation for a private 
purpose rests, to indicate that the application of this rule of law 
has been wholly without beneficial results, or that its complete 
repudiation would of necessity be desirable. The fact is that 
the whole problem growing out of the application of this principle 
is many-sided and complicated. 

Most of the cases in which this principle has been expressly 
or impliedly asserted have arisen out of legislative enactments 
permitting but not compelling municipal corporations to impose 
taxes. Thus, as already indicated, by an overwhelming weight 
of authority the power of the legislature to allow such corpora- 
tions (usually upon an affirmative vote of their inhabitants or 
taxpayers) to subscribe to the stock of railway corporations 
has been sustained. The legislation here sanctioned unques- 
tionably led to grave abuses. Provisions prohibiting such leg- 
islation were later incorporated into the constitution of more 
than one state. 1 Moreover, even in the absence of such pro- 
visions there was strong evidence at a little later date of an in- 
clination on the part of the courts to weaken if not to destroy 
the force of a rule laid down during the exciting and wildly 
speculative era of railway construction. In Iowa, for example, 

But the whole question of the authority of the legislature, with or without express 
constitutional permission, to exercise or confer this power is not yet completely settled. 
Under the doctrine of the federal Supreme Court in Missouri Pacific Railway Com- 
pany v. Nebraska, 164 U. S. 403, and Chicago, Burlington and Quincy Railway 
Company v. Chicago, 166 U. S. 226, it is at least doubtful whether such power, 
even though exercised under sanction of the state constitution, may not be in viola- 
tion of the Fourteenth Amendment of the federal Constitution. See Opinion of the 
Justices, 204 Mass. 607, 616 (1910); ibid. 211 Mass. 624(1912); Pennsylvania 
Mutual Life Insurance Company v. Philadelphia, 88 Atl. 904 (1913). 

It is to be noted that, as the law now stands, there would be two grounds of attack 
upon such an exercise of power, both arising under the " public purpose ' ' rule. One 
would arise under the eminent-domain doctrine that private property may not be con- 
demned for a private purpose; for the purpose, in narrow construction at least, would 
be " private " to the municipal corporation. Another would arise under the doctrine 
of no taxation for a private purpose; for the excess property so condemned would 
have to be paid for, either by special assessments (which are taxes) or by general 
taxation. 

1 Supra, p. 200, n. I. 
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the rule laid down in 1853 x was summarily overturned in 1862 
on the flimsy pretext that the clause in the bill of rights of the 
constitution of 1857 declaring that " this enumeration of rights 
shall not be construed to impair or deny others retained by the 
people " prevented the reaffirmation of the rule. 2 But the real 
reason for this change of front is doubtless shown in the lament 
of Chief Judge Dillon when in 1869, referring to the original 
ruling, he declared : 3 

A most unfortunate mistake it was : counties and cities throughout 
the state, acting under the sanction of that decision, incurred debts 
amounting to several millions of dollars, and, in many cases, exceeding 
their ability to pay. . . . The thought cannot be repressed, how dif- 
ferent would be the situation of our state today had the decision in the 
Dubuque case been the other way. We should have been free of the 
heavy incubus of debt which that decision bequeathed us, and in all 
probability had every railroad we now have. 

In Wisconsin the court in 1870 limited the force of the rule 
by distinguishing between a subscription to the stock of a rail- 
way and the grant of a donation, holding that the latter was be- 
yond the power of the legislature to permit. 4 But the Supreme 
Court of the United States, not without sound logic it would 
seem, utterly repudiated the force of this distinction, declaring 
that the actual ownership of property was not the test of 
whether a tax was or was not levied for a public purpose. 5 

In New York there was likewise a noticeable change of judi- 
cial attitude; for in 1 873,* the court of appeals declared that 
while under the ruling laid down in 1858 7 the legislature might 
authorise a municipal corporation voluntarily to subscribe to 
the stock of a railway corporation, it might not compel such a 

1 Dubuque County v. Dubuque and Pacific Railroad Company, 4 Greene I. 
'State v. Wapello, 13 la. 388. 

3 Hanson v. Vernon, 27 la. 28. See also McClure v. Owen, 26 la. 243 (1868). 
* Whiting v. Sheboygan and Fond du Lac Railroad Company, 25 Wis. 167. 
5 01cott v. The Supervisors, 16 Wall. 678 (1872). See also Perry v. Keene, 56 
N. H. 514 (1876), upholding a permissive donation. 
"People v. Batchellor, 53 N. Y. 128. 
' Bank of Rome v. Village of Rome, 18 N. Y. 38. 
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subscription. The somewhat nebulous course of reasoning 
employed in the later case seemed to be that while the railway 
business was sufficiently public to justify an enabling act it was 
sufficiently private to prevent a mandatory act. 1 The fallacy of 
this argument was pointed out a year later in the case of 
Duanesburgh v. Jenkins, 2 by the judicial commission, which 
at that time enjoyed concurrent jurisdiction with the court of 
appeals. In this case it was held that an act of the legislature 
which validated municipal bonds issued for the purpose of sub- 
scribing to railway stock was wholly sufficient to legalize the 
issue, even though, as it was alleged, the consent of the tax- 
payers (a condition precedent to the issue) had been secured by 
fraudulent affidavits. In 1876 the court of appeals itself re- 
affirmed this decision and also held that where a town had given 
its consent to the issue of bonds which were to be sold and the 
proceeds invested in railway stock, the legislature might subse- 
quently require the town to exchange its bonds for the stock 
instead of selling them. 3 But two years later the same court 
held that, where a town was authorized to issue and sell bonds 
for investment in such stock, and where the commissioners ap- 
pointed to negotiate this business exchanged the bonds for the 
stock instead of selling and investing the proceeds, the legisla- 
ture might not subsequently validate the issue. 4 

The hair-splitting distinctions drawn in these cases are inter- 
esting and important only as they illustrate the somewhat wily 
attempts of the courts to avoid the consequences of a principle 
of law which they had laid down a few years before with little 
hesitation, if not, indeed, with some enthusiasm. It ought to 
be said, perhaps, that the federal Supreme Court indicated in 
more than one dictum that the legislature could compel as well 
as authorize a municipality to subscribe to the stock of a 
railway. 5 

•See also Sweet v. Hulbert, 51 Barb. 312 (1868), a case in the supreme court 
which went even further in the direction of nullifying the Bank of Rome decision. 

'57 N.Y. 177(1874). 

3 Williams v. Duanesburgh, 66 N. Y. 129. 

4 Horton v. Town of Thompson, 71 N. Y. 513 (1878). 

5 " If the purpose is one for which the state may properly levy a tax upon its citi- 
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The change of attitude on the part of the courts in respect to 
the authority of the legislature to authorize or compel the grant 
of military bounties is likewise noteworthy. Thus, as already 
indicated, the power to authorize such grants was usually sus- 
tained. But in Massachusetts it was early declared that the 
legislature could not authorize the reimbursement of persons 
who had hired substitutes, although in Wisconsin a law which, 
among other provisions, authorized the payment of a bounty to 
persons who should secure substitutes was sustained. 1 Twenty 
years later it was held in Massachusetts that the legislature 
might not authorize a bounty to be paid to persons who had 
reenlisted in a certain regiment of volunteers, on the ground 
that the war was over and the payment of these bounties could 
not encourage enlistments or in any way affect the public ser- 
vice, or promote the public welfare. 2 And in Wisconsin, only 
a few years after the war had closed, the court found no diffi- 
culty in declaring vcid a law which compelled the town of Osh- 
kosh to pay bounties to those who had served as a part of the 
quota of the town.3 So in New York state, a belated military 

zens at large, its legislature has the power to apportion and impose the duly, or con- 
fer the power of assuming it upon the municipal divisions of the state." Strong, J., 
in Olcott v. The Supervisors, 16 Wall. 678 (1872). See also Railroad Company 
v. County of Otoe, ibid. 667; United States v. Railroad Company, 17 Wall. 322 
(1872). 

'Freeland v. Hastings, 10 Allen (92 Mass.) 570(1865). Broadhead v. Mil- 
waukee, 19 Wis. 624 (1865). The latter case differed from the former in that 
bounty was authorized to be paid while the enlistment was in progress. In the 
Massachusetts case it was a question of reimbursement for substitutes' hire already 
paid. 

2 Mead v. Acton, 139 Mass. 341 (1885). It is difficult to see why a reimburse- 
ment of persons who had voluntarily contributed to a fund for securing volunteers 
should be upheld, as it was in the Freeland case (where it was obvious that the public 
expenditure could not affect the enlistments, which were already made) and on the 
other hand a bounty granted after service be declared void. Can the drawing of this 
invisible line of distinction be due to the fact that the dangers of military draft did 
not loom as large and impending in 1885 as they did in 1S64-5? 

3 State v. Tappan, 29 Wis. 664 (1872). This law was invalidated on the ground 
that it violated the constitutional requiiement of uniformity of taxation and the re- 
quirement that the legislature should establish a system of town and county govern- 
ment " as nearly uniform as practicable." But the court, unmindful of its patriotic 
and spirited opinion uttered in the Broadhead case sustaining the public character of 
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claim act, by the terms of which boards of supervisors were re- 
quired upon the request of a majority of the taxpayers to pay 
the claims of certain persons who were drafted into the military 
service of the United States, was held void, on the ground that 
this was not a public but a private purpose. 1 Said the court : 

The individuals for whose benefit the tax was to be levied under the 
act, had no claim, legal or equitable, against the town or county where 
the money was to be raised by taxation. Those who actually served 
under the conscription only discharged their obligations to the general 
government. Those who commuted simply paid so much money in 
order to be relieved from such obligations to render military service. 
In either case the individual . . . had no claim against the locality to 
reimburse him for what he was obliged to do. The fact that a majority 
of the taxpayers requested the supervisors to levy the tax is of no im- 
portance. 

In other words, the public aspects of such a tax levy were 
during the war overwhelmingly predominant ; but once the war 
was over, the private aspects of the individual's personal obliga- 
tion to serve his country were at once controllingly manifest. 2 
It was thus that the doctrine of no taxation for a private pur- 
pose came to be strictly construed in application to the military 
bounty acts of the post-bellum period. 

Meantime the doctrine was being successfully asserted to 
defeat legislation authorizing various other expenditures by 
municipal corporations. Thus it was held that a municipality 

local taxation for military purposes in 1865, also declared: "The effect of hold- 
ing that the act of 1869 is a valid law, will be to hold that the legislature may make 
a contract for the town of Oshkosh without its consent, which will be binding upon 
it. . . . Clearly, the legislature has no such power." The war was over and the 
interests of the taxpayer once more occupied the horizon. 

1 Bush v. Board of Supervisors, 159 N. Y. 212 (1899). 

* It ought to be said that, in 1874, section 11 of article viii was added to the New 
York constitution, declaring (hat no municipal corporation should give or loan money 
or credit to any individual or corporation, nor incur any indebtedness except for cor- 
porate purposes. The decision of the Bush case was based in part at least on this 
amendment; but it is to be noted that the amendment contained nothing that would 
have controverted the doctrine of the earlier cases. See, for example, Speer v. The 
School Directors, 50 Penn. St. 150 (1865), where it is declared that the purpose of 
such a tax is clearly municipal. 
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might not under legislative authorization, incur a debt or levy a 
tax in aid of a lumber company, 1 or a company manufacturing 
wrought-iron bridges, 2 or a company engaged in the iron and 
steel business,' or indeed generally " to assist individuals or 
corporations to establish or carry on manufacturing of various 
kinds." * Neither might a municipal corporation be empowered 
to exercise the taxing power in aid of a private or quasi-private 
educational institution. 5 And while taxes might be imposed 
for the purpose of supporting a municipal utility like a gas or 
electric lighting works 6 or a street railway, 7 such business being 
public in character because of monopolistic elements and the 
necessity of using the public highways and of exercising the 
power of eminent domain, 8 yet a municipal corporation might 
not be empowered to engage in the business of selling wood 

■Allen v. Jay, 60 Me. 124 (1872); Weismer v. Village of Douglas, 64 N. Y. 91 
(1876). 

2 Loan Association v. Topeka, 20 Wall. 655 (1874). 

'Cole v. La Grange, 113 U. S. I (1884). But municipal bonds issued in aid of a 
manufacturing company, which on their face appeared to have been issued for a 
municipal purpose were held valid in the hands of bona fide holders. Hackett v. 
Ottawa, 99 U. S. 86 (1878); Ottawa v. National Bank, 105 U. S. 342 (1881); 
Ottawa v. Carey, 108 U. S. 1 10 (1882), 

* Opinions of Justices, 58 Me. 590 (1871). Parkersburg v. Brown, 106 U. S. 
487(1883). 

5 Curtis v. Whipple, 24 Wis. 350 (1869); Jenkins v. Andover, 103 Mass. 94 
(1869). In Massachusetts, however, the law was held void on the ground that the 
eighteenth amendment to the constitution required that all moneys raised for the 
support of public schools should be "applied to and expended in no other schools 
than those which are conducted according to law." In the earlier case of Louisville 
v. University of Louisville, 15 B. Monroe (Ky.) 642 (1855), it was declared that, if 
the ownership of a certain piece of property by the city and the transfer of this 
property as well as of a fund raised by taxation to the university corporation which 
was not under control of the city " were not otherwise legal and valid, they were 
certainly so by the express authority and sanction of the legislature." In this case, 
however, the point was not clearly raised as to the power of the city to impose a tax 
for a private purpose. 

Atchison, Topeka and Santa Fe Railroad Company v. Atchison, 47 Kan. 712 (1892), 
held void a municipal tax levied in aid of private sectarian colleges; but here the tax 
was not authorized by the legislature. 

6 Opinion of the Justices, 150 Mass. 592 (1890). 

'Prince v. Crocker, 166 Mass. 347 (1896). 

8 Pond, Public Utilities, chapters IV and V, and cases cited. 
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and coal, * or to issue bonds and subscribe to the stock of a 
company organized to develop coal, natural gas, and other re- 
sources of its locality. 2 Nor might such a corporation be 
authorized to issue bonds the proceeds of the sale of which 
should be loaned to private persons and corporations seeking 
to rebuild after the city had been widely devastated by fire. 3 
Nor might municipal townships issue bonds in order to secure 
funds for the general distribution to farmers of provisions and 
grain for seed and feed following a season in which there had 
been a distressing failure of crops. 4 Neither might a city be 
authorized to construct a dam or other river improvement where 
the city might elect to use such improvement either for water- 
works purposes or for the leasing of water-power, on the ground 
that the latter purpose, being distinctly private, could not be 
provided for out of public taxation. 5 Nor could the legislature 
confer power upon a county to issue bonds for the purpose of 
liquidating the obligations of an insolvent railway corporation 
to the inhabitants of the county. 6 

The statutes held void in the above-mentioned cases were in 
every instance merely permissive to the municipal corporation. 
The protection which their invalidation afforded was to the 
property owner, not to the public corporation. But the cases 
are important from the standpoint of the protection offered to 
municipal corporations themselves over against the power of the 

' Opinion of the Justices, 182 Mass.' 605 (1903). 

' Geneseo v. Geneseo Gas Company, 55 Kan. 358 (1895). 

3 Lowell v. City of Boston, m Mass. 454 (1873); Feldman and Co. v. Charles- 
ton, 23 S. C. 57 (1884). 

* State v. Osawkee Township, 14 Kan. 418 (1875). 

3 Attorney-General v. Eau Claire, 37 Wis. 400 (1875). But an amendment to the 
act in question which permitted the city to construct this improvement primarily for 
waterworks purpose and to use the excess water for water-power leases was upheld. 
Wisconsin v. City of Eau Claire, 40 Wis. 533 (1876). See also Austin v. Nalle, 85 
Tex. 520 (1893), where the city was prevented from constructing a dam for water 
power purposes, not, however, on the ground that this was taxation for a private pur- 
pose, but on the ground that the city had not been either expressly or impliedly 
granted such power. See also Mather v. Ottawa, 114 111. 659 (1885), where, how- 
ever, a specific clause of the state constitution was applied. 

"Baltimore and Eastern Shore Railroad Company v. Spring, 80 Md. 510 (1895). 
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legislature. Not many cases have come before the courts in 
which the state legislatures have attempted to compel municipal 
corporations to impose taxes for purposes that have subse- 
quently been held to be private in character. It is obvious, 
however, that what the legislature may not permit, it certainly 
may not compel. These cases, therefore, give at least some 
concrete notion of what protection the municipal corporation 
might, under the doctrine of the adjudicated cases, set up 
against any attempt on the part of the legislature to force the 
corporation to levy a tax for a private purpose. 

In a few instances such attempts have been made. The mat- 
ter of mandatory railway aid and military bounty legislation has 
already been mentioned. In the case of the State v. Foley, 1 
the supreme court of Minnesota declared void an act of the 
legislature (to the extent of its retrospective effect) which re- 
quired the board of county commissioners, where a tax sale had 
been declared invalid, to refund to persons who had purchased 
property at such sale not only the purchase money but also 
interest on the same in excess of the interest which was allowed 
by law at the time of such sale and purchase. In other words, 
the law added to the amount of the refund which a purchaser 
could claim under his contract of purchase ; and this addition 
was required to be paid out of the funds of the county. The 
law was declared void on the ground that " the power of taxa- 
tion does not extend to the exacting of contributions from the 
people for a merely private purpose, unincumbered with any 
duty, moral or legal, on the part of the state or of the political 
subdivision upon which the burden is imposed." The signifi- 
cance of this decision is that under it a public corporation 
was protected against a law which impaired the obligation of a 
contract into which it had entered with a private person, the 
contract in this instance being the contract of sale and purchase. 
The principle of no taxation for a private purpose was applied 
instead of the principle of the inviolability of contracts, doubt- 
less because the court had in mind the necessity of protecting 
the taxpayer rather than the corporation. 

1 30 Minn. 350 ( 1883). 
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Another instance of a mandatory statute declared void on 
the ground that it operated to compel a municipal corporation 
to impose taxes for a private purpose was that of the police- 
men's pension act enacted for the city of St. Louis in 1895. 
The act provided for the retirement upon half pay of all police- 
men " who shall serve twenty years." Said the supreme court 
of Missouri, speaking through Judge Williams: * 

It is claimed that the provisions of the act of April 9, 1895, for the 
retirement upon half pay of police officers after twenty years of service, 
etc., is a part of the contract of employment of those appointed since 
the act took effect, and constitutes a portion of the compensation for 
the service rendered before retirement; that the act provides, in ad- 
vance, that the pay of the men on the force shall consist of the salaries 
to be drawn during the time they shall hold their places, and half of 
the same after they are put upon the retired list. . . . The act, how- 
ever, is in all essential features simply a " pension law," and is prop- 
erly so-called. It cannot be treated merely as providing compensation 
for service rendered before retirement and as a part of the salary there- 
for. ... If he [a policeman serving twenty years] has been paid 
the same as other officers of shorter terms, for the time devoted to 
public duties, anything in addition thereto can only be regarded as a 
mere gratuity. 

The conclusion of the court, founded upon this course of 
reasoning, was that the law was in violation of the constitution. 2 

Still another case, involving the validity of a somewhat similar 
statute, in which the supreme court of California reached the 
same conclusion was that of Taylor v. Mott. 3 Here, however, 
the statute was far more extreme than the St. Louis policemen's 
pension act. It seems that the Political Code of California 
created a class of persons known as " exempt firemen," 4 and 

'State v. Ziegenheim, 144 Mo. 283 (1898). 

2 In this case the law was held to be in violation of an express provision of the con- 
stitution (art. iv, sec. 47) declaring that the legislature should have no power to 
authorize a municipal corporation "to grant public money ... in aid of or to any 
individual, association or corporation." This provision, however, merely operated 
to express in terms the principle of no taxation for a private purpose which has gen- 
erally been held to be implied. See supra, p. 200, n. 1. 

3 123 Cal. 497 (1899). * Sees. 3337-8. 
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that these persons were " to be found on farms and in towns all 
through the state." Many, if not most, of the persons eligible 
to become " exempt firemen " had never served as firemen at 
all. The act in question (of 1895) provided for the creation 
by municipalities of a fund for the relief of " exempt firemen " 
who might become disabled. The boards of trustees who were 
given custody of this fund were required by the law to enroll 
as possible beneficiaries every person who had received or who 
might receive a certificate declaring his exemption from fire 
duty. The result was that " all exempt firemen, by becoming 
residents and being enrolled, must be permitted to participate 
in the funds of the municipality when they became disabled, 
whether they have ever performed any service for such munici- 
pality or not." The court declared that " this constitutes a gift 
and makes the statute subject to the constitutional objections 
already pointed out." * 

It ought to be said that in this case the court intimated, 
though it did not expressly declare, that an earlier California 
statute (of 1889) which provided for the granting of service 
and invalid pensions for firemen — a statute practically identical 
in principle with the police-pension act of Missouri — was en- 
tirely within the scope of the authority of the legislature under 
the constitution. Moreover, in a Pennsylvania case — that of the 
Commonwealth v. Walton 2 — a rule of law directly the reverse 
of that laid down in the Missouri pension case was announced. 
Referring to a clause of the constitution of 1873 which pro- 
hibited the legislature from authorizing the appropriation of 
municipal funds in aid of any corporation or individual, 3 the 
opinion was expressed : 

It is evident from an examination of our cases on the subject that no 
strictly municipal purpose was intended to be prohibited. The evident 
purpose of the prohibition was to confine municipalities to the objects 
for which they were created and to restrain the legislature from author- 
izing any perversion of them. ... A judiciously administered pen- 

1 The California constitution contained a provision similar to that of the constitu- 
tion of Missouri above quoted, supra, p. 210, n. 2. 

2 182 Penn. St. 373 (1897). 3 Art. iv, sec. 7. 
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sion fund is doubtless a potent agency in securing and retaining the 
services of the most faithful and efficient class of men connected with 
that arm of the municipal service in which every property owner and 
resident is most vitally interested. 

It ought to be said, further, that while not many cases involv- 
ing the validity of civil pensions for municipal employees have 
come before the courts, the practice of creating pension funds 
for such employees — especially for teachers, policemen, and 
firemen — under the authority or the mandate of law, is by no 
means uncommon in the cities of the country. The sources of 
these funds — differing from city to city — are various. But, in 
so far as they are in any case created out of public funds, it 
matters not in principle whether the fund arise out of taxation 
or not ; for to the extent that revenue arising out of such sources 
as fines, fees, and licenses is directed into this channel of ex- 
penditure, to that extent must taxes be increased. 

The conclusion must be reached that the pension funds estab- 
lished in many cities have simply never been made the subject 
of attack before the courts on the ground that they operated 
to impose taxes for a private purpose. Nor is it probable that 
the courts in many jurisdictions would invalidate at this late date 
legislation authorizing or requiring such funds to be created. 
In New York, for example, police-pension legislation dates back 
to the year 1871 ; x and while the courts have several times been 
called upon to construe and apply such legislation, 2 there has 
never been an intimation as to its constitutional invalidity. 3 

From this survey of the adjudicated cases the following con- 
clusions may be summarized. First, that the principle of no 

' Laws of 1871, ch. 126. 

2 People v. Matsell, 94 N. Y. 179 (1883); People v. Martin, 131 N. Y. 196 
(1892). 

9 See the case of McDonald v. City of Louisville, 113 Ky. 425 (1902), wheie 
a compulsory firemen's pension act was declared void, not, however, upon the ground 
that it caused the imposition of taxes for a private purpose, but because the consti- 
tution expressly forbade the legislature to impose taxes for municipal purposes and 
required it to authorize such taxes. The law was immediately amended so as to 
comply with the decision of the court (Act of February 19, 1902). In this case the 
act expressly authorized the fund to be created in part by taxation. 
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taxation for a private purpose, although firmly established by 
decisions in many jurisdictions, has never been placed upon an 
expressed or fairly implied constitutional basis. Second, that 
most of the cases in which the principle has been asserted have 
involved the question of municipal taxation. Third, that while 
in most instances the tax has been merely authorized, in some 
instances it has been mandatory; but that the cases taken as a 
whole furnish a guide for the determination of what protection 
the municipality enjoys against any attempt of the legislature to 
enforce a tax for a private purpose under the doctrine that what 
the legislature may not permit it may not compel. Fourth, 
that the protection afforded, as is indicated by the very state- 
ment of the doctrine, is primarily a protection for the taxpayer 
and only incidentally for the municipal corporation as such. 
But even so, the interests of the two are often indistinguishable. 
Fifth, that while the principle is in one aspect a protection to 
municipal corporations it is in another aspect a restriction — a 
restriction which would doubtless present a formidable obstacle 
in the way of the adoption by American cities of some of the 
more paternalistic functions and some of the speculative busi- 
ness practices of their European contemporaries. Sixth, that it 
is at best difficult to determine what is a public and what is a 
private purpose, the distinction being in plain point of fact 
largely a matter of opinion. The question as to the wisdom of 
the principle of law as applied to the taxing power of municipal 
corporations loses itself obviously in the larger question as to 
the wisdom of leaving it to the judicial branch of the government 
to exercise the power of final determination in respect to the 
expediency and policy of legislation — a question over which 
there is much room for disagreement. 

Howard Lee McBain. 

Columbia University. 



